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a lake and contains approximatel: 3900

individual lots, perhaps four or five hundred]

‘collections of vacant lots held by the

and which have been previously determined

.

i/
THE COURT: This acticn involves a
large residential development ZIn the
AT

Townsh;p of Was‘kngton, Sussex County,

Hew~Jersey. The development centers around

of those lots actually have houses on

them and the remainder are either large

developer for future development or they're
individual lots held by individual people
who have not yet gotten around'to constructing
a house on them,

Each of tha lots in the develon,eﬂ“,
which.is Lake Heepaulin, is burdened by
restrict&oné énc .convenants which have Dre-

viously been inserted in the chain of title

bj judgment of the Law Division, Sussex
County, tc run with the” land. It’s

important to keep in mind thét I am not

the first judge who nas looked at the
s1tuatlon at Lake Meepaulin an: the judgmgﬁt
to be entered in this case is nét the first.

judgment which will effect the Lake Neepaulin
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community.

Back on September 12, 1988, in an g4

v P

action entitled Lake Neepaulin Proverty

Owners Association versus Heepaulin Beach

Club Association, Inc., Law Division,

- Sussex County, cocket Mo. L-33434-§5,

Judge Alexauder P. Waugh entered a compre-
hensive judgment that was designéd to
order the affairs of this community.and to
pérmit the community to function effectively
for the indefinite future. That judgment
decided many things which we have to take
account of in deciding the preseﬁt case.
One of the things the judgment
decided was that there was a.neighborhood
scheme in gffe;t at Lake Neepaulin. That
211 800 or so lots, all of the lo;s
in the community were part of the neighbor-
hood scheme and that the owner of each lot
had the right to use certain récreatioual
facilities which had formerly bern owned
by the developers of the Lake Heepaulin’
community.
There is at the present time a large

40 acre lake which is basically owned by the
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successor to the developer, the successor
to the developer appears as the plaintiff
in our present action.

Thére is also a'beach deQelopment;
developed beachfront of four or five hundred
feet along the lake which is used for
swimming.

" There is a separate 18 acre parcel,
two blocks’from the laké on whicﬁ there is
a clubhouse and some other recréatiOnal
facilities and thére is a pool located
about a mile away from'the lake which is
on an eight-acre plot.

The lake, beachfront, the 18 acre
clubhouse tract, iwae can call it that,
the eight-acre pool tract are ali prgoerties
which are owned by the plaintiff in this
case, the lleepaulin Community, Inc, And |
for present yurposeé, the plaintiff should

be treated as the successor of th: develovers

. of this tract.

The land which they hold iz subject
to being used by the owners of all of the
lots in Lake Néepaﬁlin provided that those

owners pay certain fees which have been
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imposed upon them by various instruments
in their chain of title.

. The basic charge imposed by previous
fees on each lot is $30 per year, Every lot
owner essentially is suppcsed to pay. that
$30 a year, whether or nof he ppop08es'to
use the previously described recreattdnal
facilities and in return he's supposéd to
pay the $30 whether or not he uses the
facilities. If he does not pay the plaintiff
corporation, as successor to the developer,
has the right to sue and to collect. If
the owner does not pay, the lot owner does
not pay, he may, during the period of his
non-payment, be excluded from the right to
use the récreational facilities.

This basic scheme was established by
previous deeds and Judge Waugﬁfs 1988-
judgment confirms the existence of that
scheme, impdses upon all of the lot owners
the duty to pay the $30 a year assessment

and also imposes upon the ?laintiff corpo-

| ratiop, defivatively now, the obligation to

maintain, to take theé money collected from

the lot owners assessment and +to use that to




(L T1]

LY B O LYY

Lo,

atnbLer

-¢

13

9|

-

10
11

12

14‘

16
17

18

20

21

24

25

.
maintain and operate the recreational
facilities in the development.

This Lake Neepaulin, which is
in?blved in our present case, is like many
other lake c0mmunitie; in Sussex Coun;y
and Morris apd Passaic Couﬁty. T?Egg very

basic concept was; in a community such as

this one, to form a clud commuhity, typically

one owner, a developer had a large tract of

land around either a naturél or manmade lake
and the idea was that certain rec?eational
facilities w§u1d end up being owned by the
community., When I say commqnity, the people
living iﬂ the neighborhoéd, I do not mean
the4public municipal government, they
would end up~being owned by the community
centered around the lake. And those
facilities would be maintained by the
community and they wouldbe financed by
charges made'on individuals whé owned
land in the community.

Typiéally, it would be substantially
recreational facilities, a lake, beachfront,
often a clubhouse, tennis courts, baseball

fields and badminton courts, that type of
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" thing, very common mode of development

which occurs in the northern counties of
New Jersey and typically was centered
around a recreational fgcility such as a
lake. Very often also the roads in such a
community were nét normal public roads.
oéned by the municipa;ity or by the state

or by the public at large. Instead of that,

‘roads were owned, to be owned first by the

) develcpér and thén'by the community. They

would have t0 be maintained at the expense
of the local property owners, the perceived
advantage was that they would be private ways

rather than public roads and therefore,

~the general public could be excluded

from physically entering and traveling
upon the community.

What I've just been talking about is
a rather common kind of community
development plan which was employed by many
real estate developers in thecountie§ of
nortﬁern New Jersey. If the legal work is

done carefully in setting up such a

community, it is possible for the community

to function well. And there are a number
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r " d
of happy examples of such communities in
Morris County, Sussex County and in Passaic
County that I happen to know of because
I've been'involved with them as a judge
hearing cases and alsc that I happen to
know of simply. because I 11?& in this
Ageneral aréa. o

There are a number of very unhappy -
lake communities and this is one of them,
And one of the reasons for the unhappiness
is that the developer originally in charge
of planning the community and his legal ad—’ 
viso;s simply dropped the ball in terms of

creating an appropriate legal mechanism

developer and the general intent of #gople wﬁd
would come and buy in such communities.

7 If a community suéﬁ as-tHis is to
work pfoperly, the way it has to be done
basically is this: Before he'éfapts selling
lots, before he loses any control at all,
the developer has to commit himself to.

a legal scheme under which initially the
developer holds and controls communital

f;cilities such as the lake, the beachfront,

p

-~
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- funds. However, as lots are sold off and

‘club co;poration is formed. Every property.

. frem year to‘year,‘depending on the actual

the tennis courts, the roads and he builds
them and operates them and funds them out

of his general development operating

as individuals come to own those lots, a

owner must be admitted to the club corporation

and so the club must accept him and also,
he must join the ciub and'haQe an obligation
to pay aues to it,

-The club is turned over, as the lots

get sold and in sufficient number are in

the hands of individuals, the club corporation|

gets turned over to the people who live or
own property in the community. They.ali<
have a right to vote and participate and
they select the leaderéhip. Then the club
community takes over the common facilities
and operates them out of funds assessed
against the ﬁembers-of the club.

The club community under ifs-v-the
club community coréoratiqn, under its
certificate of incorporation and by the by-

laws has the right to vary the assessment
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needs, financial needs of the community.
What I have jusf been deécribing is the
way in which a successful community
may be run and :this legal meéhanism, which
I have been speaking of, has to be something
that is designed and is set up consenfually
beque the ﬁevelopment.starts gelling off
lots and everybody has to be locked iﬁto
it in advance and if this kind of meéhanism
is used, it can be successful. It can be,
fifst of all, legally'enforceable,.can bind
everybody and it can also be pragmatically
successful,’ |

I'd also point out that this general
conception that I've been speaking of is
now routinely employed in condominiums.
Some of the problems are different as
between condominiums and a club community
such as the on;s that have developed around
a recreational lake in northern43ew Jersey.
but we have, during fhe 1gst decade in
idew Jersey, become involved with considerable
condominium developments. And the legislature
in New Jersey back in 198§ adoptéd é Condo-

minium Act which appears at N.J.S.A. #6:6(b)-1
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and following, the Condominium Act employs
the concept which I have just been speaking
of, that is to say, the developer éf the
coﬁdominium, from the very beginnirig, sets
up '@ scheme under which there will be
‘commundl ownership and resvonsibility for
the common portions of the condominium that
sets up from the very beginning, that“-each
lot owner is locked into it, the plan
provides for the democratic control of the
organization and also for dembcratic fiscal
obligation to meet the financial burdens
of the coﬁmunity.

Unfortuhately, Lake Neepaulin was

flawed from the beginning in terms of its

legal planning because the original developer

never provided a mechanism for turning

over the common facilities to a club corporat]

which would include all the property owners
in the lake. He simply didn't do it. There
was no mechanism for handing}over, as the
developer sold off his lots or most of
them and as he became ls2ss involved in the
management and operation of the community

from the viewpoint of promoting his sales,

Lo
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he was no longer interested in rgnning a
lake'and at one stage, not the original
developer but a subseduent developer, asked
the property owners collectively to take
over what we might call the common recreationall
facilities. Asking isn't the way it should
be done. There should be a‘legal obligation
and duty to take them over created in
advance, but that wasn't in thié case,

So back in 1960:s or so, the developer
or the successor to the developer wanted
to get out, but he had no mechanism for
getting out, he had no mechanism for |
requiring anybody to take control and the
individual property owners were not under
any obligation, legal obligation to take
control; So in 1969, the developer attéﬁpted
to get the community at large to take over
the community, .the community at large was
ﬁot interested, 16 or 17 indiéiduals formed
the plaintiff corporation Neepailin Communitwv,
Inc. That corporation is a non-profit member-
ship organization of the kind which typically

runs community facilities in a lake community

such as the one in question. It is a
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corporation which is owned by 16 or 17
shareholders. They have no obligation to
admit other people. Membership is not tied
in with ownership of thg land, although the
people who own the shares in this corporation
happen to also be péople who own land and
live in the community. But this plaintiff
corporation is not a broadbased membership
corporation, It is a corﬁoration which
ostensibly at least has the makings of profit
as its end. It has no obligation in terms
of its organization to admit any property
owners in the lake Neepaulin community to
membership in the corporation. It is con-
trolled by its limited group of shareholders
and it is not accountable in the way in
which a non-profit membership corporation
would be accountable to its members, It is
fundamentally an inappropriate vehible for
the owning and operating of the recreational
facilities at Lake ileepaulin.

This is not to be critical of the
16 or 17 people who formed that corporation.
They at least had enough sense of social

responsibility to wish to do something to
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preserve the communal aspect of Lake
Neepaulin and they made a financial commit-
ment to try to do that. Théy also made a
substantial commitment of their own time
and effort and their personal life resources.

So what I'm saying about this corporation

. being an inappropriate vehicle, is not meant

to be critical of the 16 or 17 people.
Indeed, the appalling thing really
is that out of the five or six hundred

families who own lots in Lake Neepaulin

. and who have a stake in the management of

these récreational facilities, out of these
large number of families apparéntly'Only a
tiny handful have been willing to shoﬁlder
responsibility for doing something about

the communal facilities. It's a sad, it's
really a sad.commentary on. the sense of

the community, on the sense of responsibility
of the vast majority of people at Lake
Neepauliﬁ, that back in 1969, instead of
there being a broadbase community corporation
formed, people weren’'t willing to do that

and it wvas left to‘is'or 17 people to try

to put something together and make the thing
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work,
The difficulty that confronts us
now is this:; We have recreational facilities
which really ought to, which are really in

a sense community property in terms of how

‘thev ought to be made available and used.

They are also supported Sy a system of
mandatory community assessments, namely,
$30 pér lot. Mr. Dolan has pointed out that
there are few deeds which have a different
annual assessment, some deeds I think are
40 or 50 dollars, There aré a few deeds
which depart from the $30 figure, but
basically the typical lot is assessed at
$30. This is a mandatory figure. So there's
4 mandatory community assessment, but as it
has developed,;this community property is
being administéred by a narrowly oyned
corporation.

How, there are several problems. The
$30 a year assessment is woefully inadeguate
to the task of running the community's
recreational facilities in a minimally
acceptable way, woefully inadequate. The

most actual money which has been generated
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in a single year is $28,430. Perhaps $30
a lot or a little more for some other lots
were collected for all of those kots,
this figure might be increased another
$10,000 or so. But at the rate of $30 per

lot, there is not even the beginning of a

fund to operate these facilities properly.

That's obvious from the testimony in this
case and even if there weren't any testimony
in the case, that's perfectly obvious.

I suggested to Mr, Dolan yesterday that I
didn*t really want to hear his defense,

it wasn't that it wasn't in an appropriate

way of prejudgment of his defense or expressing

a disinterest in what his witnesses would
say, I éctually did hear the witnesses,

but I said that, and now haviﬁg heard the
witnesses and consider what they have said,
I'm left béally @ith where I‘thought, we

all know, just as & matter of being reason-
ably sensible people living in our society,
living in communities of one kind or another,
belonging to recreational clubs of one kind
of another, paying bills in our daily 1life,

we know that it is fundamentally impossible
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to operate this kind of large rescreational
facility on $28,000 maximum which has
actually been collected under the present
assessment syétem or under the perhaps
$35,000 that might be collected if everybody
actually paid every year. Just can't be
done.

I've had cases ianlving muchlsimpler
recreational facilities which require four
and five times the money each year to
operate as 1is béing spent on these rather
larger recreational facilities. It's ab-
solutely impossible to maintain these
facili%ies in anything like an acceptable
way and that's just running them, that is
to say nothing of capital replacement, just
té run them, have lifeguards, have the gréss
cut, have the place ctleaned up, have minimally
acceptable recreational facilities and
sanitation facilities. It couldn't be run
properly for four times the price, it's as
simple as that.

And when the people in that community
comp}ain about the state of the facilities,

* their complaints make about as much sense
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as the man who is annoyed because he can't

get a lobster dinner with all the trimmin;s

for $2.89. Somébody wants a lobster dinner

with all the trimmings, he better be pre-
pared to pay $20 or $25 or $30 for it,

he can't get it for $2.89 and if somebody
wishes to run a 40 acre lake, 500 feet of
acceptable beachfront and-an 18 acre
recreational facility separate from that,
then an eight acre pool separate from that,
if he wants to do all of that on 25 or

35 dollars a year, he is asking absolutely
beyond question for the impossibie. Cannot
be done, can't even come close tO being
done,

What I've said about the inadequacy
of the funding takes no account at all of
two things; in the first place, not all of
the ﬁoney being paid in each year is avail-
able for operating expensés. It's to be
remembered that the plaintiff corporation
bought these facilities from the developer
for-a price of something like $80,000. There
is still a mortgage being paid off and some-

thing like five to seven thousand dollars
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a year comes out_of the assessment just
to carry the mortgage.

In addition, there are muﬁicipal
taxes that are assessed every year. So that
the amount available, the gross amount
available is reduced by something on the
order of 25 to 33 percent just to pay for
carrying the mortgage and paying the real

estate taxes and what it comes down to is

that the ongoing operation of this rather

physically extensive recreational facilities
are being, there's an attempt being made to
run them properly with something that works
out to 17 or 18 thousand dollars a year;
Can't be done.

I also note that there is a major
problem confronting this community in the

form of a capital improvement that may be

-needed in order to keep the lake in exist-

ence. There is & statewide program that is
going on throughout Hew‘Jersey. We had
testimony of it in this case. I've seen it
in other cases, statewide program of evalu-
ating every dam in the state. The state

‘government and the federal government
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finally woke up a few years &ago to the

" fact there are a lot of old dams around this

state and if some of them start b}eaking
people can start dying in the worst cases

and in the lesser cases, there could be in-

. appropriate flooding that damages property

and there éould be loss of recreational
facilities such as lakes. So for the last
few years the United States Army Corps of

Engineers, in cooperation with the State

m

Department of Environmental Protection,

~ has made an exhaustive survey and purportedly

they have supposedly now surveyed every
dam in the state trying to see whether it
structurally is sound and what has to be
done to keep it in existence.-

The .Corps of Engineers has reported
to the owner of this lake that théy must
do $75,000 worth of repairs on the dam.

£§f the dam .is not repaired the Corps of
Engineers working through the New Jersey
Department of Environmental Protection
ﬁay remove the dam .or order the owners ng]
And apparently they haven't gotten close

to getting around to that kind or order yet
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in this case, but I have actually been
involved in cases where that has been done.
[gfﬁ thinking of Lake Swanee heré‘in Morris
County, Jefferson Township. The lake in
that case was drained because the dam was
dangerous and where there was a recreational.
lake there‘is now a mudhole, a smeliing
mudholey I don't know whether the removal
of this dam will completely destory Lake
Heepauiin, I'm not sure just how this lake
came to be formed. It may be that there
would be a fairly large natural lake there
even without the dam. We haven't had any
testimony about that and I'm not familiar
enough with the topography of the area to
know, but if the dam is required to be Open
for safety reasons, it is ceftain that the
lake will recede and it may disappear altoget}
ju;t depending on how natural it was before
the dam was built.

>(' But we now have this problem with
very substantial dam repairs that have to
be faced up to and this is by a group
tha? can't even make the toilet flush -

to put it very plainly - in the clubhouse

er
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which has to be kept closed most of the
time because the plumbing doesn't work and
how an brganization which can't make the
plumbing work, can take care of the work
needed on the dam, how it can do that is
beyond me. The answer is, it can't.

-, Now, what is to be done about this
situation? I 4o not believe that we have to
be locked in forever to the $30 a year

annual_assessment.z\'m thinking, for example,

- of a case such as State versus East Shores,

Inc., 131 New Jersey Superior Court Reports,
300 which was decided in the Chancery
Division in 1974. In that case Judge Muir

found that deed restrictions limiting

assessments to $50 a year could in effect

be worked around. The theory that he used’
was a theory of mutual mistake. Said that
1, when that figure was originallv put
into the community deed restrictions there
was a belief that it would be an adequate
sum. It turned out that the sum was not
adequate, it was fotally inadequate. The
device he used was to say there was mutual

mistake of fact and he reformed the deeds and
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were encumbered by the restrictions and

was preéervad by Judge Lora in that case reall

3
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equity and provided for a more flexible way
of fixing assessments. That's an approach
which can be used and -should be used in

an appropriate casq:)

We do have cases such as Petersen
versus Beekmere, 157 New‘Jersey»Court
Reports, 155 and that was-decided in 1871
by Judge Lora sitting in the Chancery
bivision.

In that case Judge Lora found there
because not all the lands in the neighborhood

covenants in question. And he also, page 174,
used this language by way of explaining

in part his reluctance to find and enforce

a neighborhood scheme. He said ét Page 174,
"in the convenants befofe this Court,

there is no formula by which to calculate
future assessments, thus binding property
owners to specifed obligations and leaving
open'the responsibility of an equitablé
assessment as to each member ‘of the lake

community,”" This lack of definite assessment
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to be a reason for making the scheme un-
enforceable.

With all due respect to Judse Lora,

who was a very distingﬁished judge and has
since moved on to greater things, now sits

in the Appellate Division, I think he simply
missed the boat;[ihe'fact is that the only
way'a club com&unity can work is not to have
fixed assessments, affixed assessments,
anything in dollar terms, specific dollar
t;rms is absolute surefire candidate

for failure. The only way in which an
assessment system can work is if theré is

the ability to.move up the assessment in
light either of general inflation or in
light of,aside from inflationary pressure,
just the need'to get certain physicél jobs
vdone,iit could be that thé physical job
required might be'bigger than what's originall
contemplated, to say nothing'of inflationary
pressures. So the only way in which there

% can be a workable assessment plan is if

ey

rt

A
LY

: there- is the ability to change the assessmen

L

Now, this is not a chaﬁge to be made

+ ~ at the arbitrary discretion of whoever

~
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happens to control the assessment pro-
cedure. It has to be made in accordance
with formula, has to be made in accordance
with a system in which all the -property
owners ﬁave a participatorg right an?d the
funds have to be used for legitimate
communal purposes. There's nothing at all
offensive in terms of imposing unreasonable
restraints on alienation or in terms of
unfairness of property owners to have a
flexible assessment system provided it's
fairly designed and we haye had cases that
have recognized that. For example, there
is the Paullinskill Lake Association, Inc.
versus Emmich, 165 Neﬁ Jersey Superior
Court ﬁeports, 431. That was decided by
the Appellate Division in 1978. In that
case the Appellafe'Division held quite
straightforwardly, that open ended dues
obligations are not intrinsically offensive,
on the contrary, they are perfectly accep*-
able and the court reached thaf resolution
quite readily and really decided expressly,
as a matter of fact, that Petersen versus

Beekmere decided earlier by Judge Lora, was
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not to stand in‘the way of reaching that
Pesulf. And there's an express reference
in the Paullinskill Lake Association case

to the Petersen versus Beekmere case.

We also have of course, as I mentioned

earlier, we have the|1969 COndominium'
Associations Act which provides for open
ended assessments and we know condominium
assessments are very, very substantial and
I've been in a number of cases where they
amount to three, four, five, six hundred
dollars a month per unit. Very substantial
condominium assessment and the 1egislaturé
has very clearly‘authorized those and they
have gained common acceptance,

<}he key to controiling‘that assess-

ment procedure is that it must be defined’

in the organizatioﬁal documents of the
coﬁé;mihiﬁm aséociafioﬁ uni;;wof of the
clu$ community corpor;tion and the member-
ship in the corporation which makes the
assessment and it must be opened to all of
the property owners-and they must all have
an input into how the assessments are

calculated and the assessments must be used
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for legitimate communal purposes, but as
long as those things are done there's
nothing at all wrong with the idea of
flexible assessment. On the contrary,
the only way in which an orgapization_

can be run is to have flexible assessment.

ﬁow, because of what I have just
said, If I were confronted in this case with
a situvation in which there was a broad
membérship club corporation, I would have

no hesitation under the facts of this,

the other facts of this case, in knocking

out the $30 assessment and in permitting

‘the membership of the community corporation

e el

to change the assessment as needs require .
/M —

it from year to year. I would have no

hesitation in doing that. That is the ‘

only way in which this community'can function.
I've suggested to the lawyers in this

case in settlement conferences, which we've

had in chambers, that the parties to this

case should look to the formation of such

a club community corporation and I have

suggested that the plaintiff in this case

should be willing to hand over, to transfer
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its assets to such a community corporation.
0f course, the present stockholders would
have to be compensated for their economic
stake in the corporation. I forget what

the sum is, but they still owe forty or
fifty thousand dollars to the developer.

He still has some mortgage, they have invest-
ments they have made so what should be

done in terms of the pragmatic solution

of this problem,r:;;:-;;:uld be done is the

pléiﬁtiff corporation should turn over

the assets to a new broad membership
coﬁporation which is mandaforily opened
to all of the property éwners in the lake
community. The debts of the plaintiffs
should be picked up and some compensation
should be paid in addition to that; SO

that the shareholders in the plaintiff

corporation can get their money out. }

e — T ﬁ(lf I had a club community corporation

I think we could work out a viable way of
running this community. But, I'm confronted
with an impossible dilemma, as long as

the community facilities are owned as they

are presently ownéd, which is to sdy that
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by a narrowly owned private corporation
which is organized for the making of profit,
I do not think it appropriate, either legal
or as a matter of common fairness to require
the property owners in this community to
pay more than the $30 which is called for
in their deeds to an organization which
they do not control and whose assets they
do not ultimately own.Yif I, for example
increase the assessment to $150 a year,
the facilities would be operating much
better, they would also be improved in a
capital sense and we would vastly enhancé
the equity of the narrow'group of shareholders
in the plaintiff corporation. I doﬁ't.think
I'm legally at 1ibert§ to do that and if
I am, I, as a matter of sound exercise of
, ' ,

discretion would not do t§3f37

—— The fact is, this is the wrong kind
of‘corporation to own these asséts in this
community the way it is organized. Ifm not
being critical of the people who formed
fhis'corporafion, they at least tried to
do something, but the time has come for

them to get out and for these assets to be
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~through on this judgment and attempt to

30
turned over to a community organization

and {the community organization must be
-"—-’-—-ﬁ

mandatorily open to all the property owners

in the communifi}

—

Now, unless that is done we are
confronted here with a totally hopeless and
unworkable situation because we have people
locked into a dues or in an assessment system
which is dooned to failure. The results will
be that the whole qﬁality of 1life in the
lake community will get worse and»worée aﬁd
worse.

I've come to the conclusion that
the neighborhood scheme and the assessment
scheme involved in this community lake
Neepaulinrmust be terminated because it is

é failure. We do have 2 neighborhood scheme
set Qp in the deeds, it would be enforceable
undér many circumstances and that scheme
had been recognized by Judge Waugh's judgment

of 1968 and normally we would of course follow

implement it. But the fact is that the
operation of this neighborhood scheme is

physically a financial - finantially impossiblg,
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will be required annually to pay their $30

31
c#nnot be done, can't work and it will
lead to a deterioration of the environment
in the community and it will lead to a wasting
of natural resources and it will lead to a
squandering of financial resources.

Because of the impossibility of .
implementing this neighborhood scheme on an
appropriate basis, I will enter a judgment
terminating the neighborhood scheme and
terminating all of the obligations of the

property owners to contribute to, in accord-

ance with their deeds and the effective ‘

date of termination will be February 18, 19834

a little more than two years from now.

Until that termination date the provisions
of Judge Waugh's agreement will remain

in force, that is to say, the property owners

and the plaintiff corporation will be required
to do the best it can, which won't be veny
good,; but do the best it can to keep
facilities running for the next two years.

But we can't continue beyoﬁd that because

the thing simply won't work. ‘

When the termination takes place, the
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plaintiff corporation will own the lake,
its section of beachfront, the 18 acres
where the clubhouse is, it will own the
eight acres where the pool is, it will
own that, but it's, that is free of any ob-
ligation to the land owners in the community
and there will be no oﬁligation to make
that facility, those facilities available
for. the property owners. There will also be
no obligatioﬁ for the property owners to
pay anything.{And then, we will just be
back in a straightforward free enterprise
situation and we will see whether the mﬁrket
economy can make some Sense out of this
situation. The artificial unworkable
neighborhood scheme has not made any sense
out of iiz

Now, we're just ‘going to release
all of theproperty up there from the common
restrictions. The plaintiff corporation
will just own its property and will not be
under any obligation to make it available
and the property owners will not be under
any'obliggtion to pay. That will occur on

February 18, 1983.
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I want to make a point which I hope
lawyers will take back to whoever their
resﬁective*clients are, that i§, what I'm
really hoping is the before February 13,
1983 the people who live in Lake Neepauiin
will get themselves together and will form
a community corporation and that they will
come to court with thiélcommﬁn;;y cornoration
and with a proposal for shifti;g the assets

¢

to the community corporation and for changingz

the assessment system for the land. I will
retian jurisdiction over the case so that I

I can hear applications along these lires

at the foot of the judgment and if appropriéte:

application is made, I will consider it ani

/’f’éould like to be in a position, if all the

factors permit it,(I would like to be in‘a

i
|
I
position to see this situation converted é
‘ . |
in a true community club, club community i

‘ ’ i

where the assets are owned by a corporation |
1

whceih includes in its membership all of the |
. = j
i
proparty cwnerS.j) ;
So we are’really, presenting to the t

i
people who live at Lake Neepaulin, the challen%a

of giving them two years in which to see if
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3y
they can retrieve this situation and turn
it into a viable club community, If they
cannot, then we will simply, the judgment,

e

the termination will go into effect and on
February 18, 1983 we will be back, will
be in a straight laizez-faire situation

with unencumbered property.

What I've said thusfar takes care of

the kind of relief which the pi%ihtiff

was seeking in this case, it's ést what

the plaintiff wanted, but that disposes

of the issues raised by the plaintiff,

We'll now deal with the counterclaim.

All of the claims of fhe counterzlaim are
dismissed. There is an obligation on the
part of the plaintiff copporation, bo:h

under the general deed scheme and under the

term of Judge Wuagh's judgment; there is an

obligation to attempt to operate and maintain

these facilities in a reasonable fash:on.
I'm satisfied that this obligation has been
met within the limi+s of the ressurce:s

available to the corporation.

In fact, the operation has not been

gdod, it has been very poor. The commurzl

—— —————— .

o —— Ak s - e
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facilitieé have deteriorated badly, but
they have d:teriorated badly eésentially i
because they have been fuﬁded of a fifth
to ; third of the funding lévelhghat is
necessary and the inevitable has occurred,
'S nof anybody's féult, that's not to say
that i am agreeing that the plaintiff
corporation has aéted par fectly withinvthe
limits of his resoﬁrces, it hasipot, but what
I am saying is that in terms of‘%he basic
concepts involved here, as.a basic pr0positioq
the plaintiff corporation has performed '
more or less as well as could be expected !
under the circumstances. |

There is no point in assessing any
damages, no damages are juséified. There
is no point to having any formal accounting;
there simply is no point to it. It amoﬁn{s

to disecting a corpse. The penny here and

there might be found to have been ill-advised?

spent, but that's not the problem, that's
not what this case involves and if we were :

simply, no advantage would be gained to

anybody for us to spend a lot of time

figuring out the exact pennies of where tha

'k

<
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money has gone.
The proof in the case indicates,

as a broad proposition,‘that'tﬁe monevy
has been used for the proper p;;goses of
reducing the mortgage; paying the taxés
and operating the facilities and it would
simply be a'monumenfal waste of time for us
all to spend hours and hours pauring over
figures to see whether we can é;ACe the
odd dime, | f

| There have been complaints made of
the fact that the pléintiff corporation
has excused a large property owner from
the assessment scheme, This is a'corporaficn
which owns something like 250 undevelopad
lots in the communify. Those lands ars
being held for future development by some-
one who bought them from ths ofiginal
developer. They may or may not ever ‘be

developed. There are no people tied into

those lots who would maxe demands on the

recreational facilitizs. The deed restrictions

) = 1
do give to the plaintiff corporation the
right to waive requirements in the exercise

of their sound non-discriminatory judgment
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and it seems to me that it's fairly arguable
that it is the exercise of good discretion
not to assess each of those 250 lots being
held by the developer at the raté of $30.

It would not be fair to the developer that
these lands get assessed in the same way

as landé which are in aétive use.'?erhaps
they should have been assessed, arrangements
should have been made where the§hpaid more
than they hqva,‘but this is the kind of

management decision which shouléd not be

‘second guessed it seems to me.

There was a broad right under the
deed provision for the plaintiff to make
the kind of judgment which was made. I'm
satisfied the judgment was made in good
sense, in good faith and I'm satisfied
that it is, at least fairiy arguable, th;t
the judgment was the right one. So there
will be no relief with respect ts that.

No relief with respext to its
exclusion from recreational facilities,
if there have been any wWrongs, they are
deminimus and they're not worth fussing

about.
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'So 1ll of the requests for relief
under the counterclaim are denizd. Request
for relief by the plaintiff are deniz2d and
the relief granted has no* heen gfquested

by anyone, but it's reliel which I am giving,

narely the tarmination reliaf, it's raliel

that I am giving in the common interast of
all.
dow, sofar as sounscl fesgs are

a5

- ¢oncerned, I will not award any =t the

vill entertain avplicztions,

"
v
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gentlemen. Is there anything elsze that I

missed that I should have covered?

M2, DOLAH: Your Honor, this is a class

action. I think you have an application *
from u0-some people 0 be excused from the

class, I think the Court has the discretion

.

h

et
W
0
'.‘
ot
o
v
L4
St
O
O
]
O
rt
~t
W
’4

ir applicét
it, marhans that zhoulid Le addressad by
the Court maybe now or iater.

THZ COURT: I think under the class

action rules they are out of the case and

on or teoc Zeav

.
£
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they are not bound by the udgment. I
don't think that I can bind. The made
the election to be out. I don't.think I can

%

bird them. However, I can't hind them =with-
out some furthar, at lz2ast without saﬁe
Zurther procedural steps.

MR, FIT26I2R0NS: I thought it wmas

-

D

witnia vour 4iscretion to rezvier thair

F
requasts and to rule.
¢
THE CoURZ: Jo, I don't thiak 9.

MR. FITZGI3BO:S:

-

think z2: an
alternative, Your Honor, would you consider
that service of the judemant upon them and
than set down a hearing within sO0 many days
or written response?

THE COURT: Why don't you have a seat
whila I »pull out the rulss in class action.
Well, I'm looking at rule u:32-§.

Tncidentally, the cteople in tha class

are
4ll of the poenerty d%nars excedt for the

49 or 50 w!:0 have speziflically filed

B0

22, 3ut undzy the

Ll.

reguest3 to be inclu:
rule, if they ask to be excluded they nust
be excluded and they are not bound by the

judgment, it seems to me. Ii‘m ¢oing to ask

- —————--- . conw wv e wmam - —e- .

[ —

——————— a8
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40
Mr. Dolan to prepare the judgment in the
case and you have a list of people, we gave

you a list of the people who wrote in and

-
e

asked to be.éxcluded.

MR, DOLAN: Yes, Your Honor.

THE COURT: In setting up the judgment,
the class should be defined and it's everybody
excapt those people. What should we do with
those people? I think We'shoulé%;they can't
simplv be bound by the'judgments}. Under
the terms of the rule they have ;pted

out and they're not boﬁnd, But I think we

should now try to bind them in everybody's
interest, not take advantage of them in
their absence, it's an attempt to clean the

situation up.

I would suggest that what we might
think of doing is entering an order to
show cause'whicﬁ we'll serve on these 40~
odd people and attached to the crder will
be a copy of the judgmesnt in the case and

they will be told that they will be bound

‘by the terms of that judgmsnt unless they

personally appear in court on a specified

date to explain why they should not be bound.

|
|
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I suspect thaf most of them will
want to be bound. Tﬁey should want to be
bound, I don't know why they wouldn't,
really. If they don't they'll c;;e‘to court
and we'll see why they shouldn't be bound
and we'll deal with it then.

Aﬁy other thouéht?

“R. DOLAN: I think that's---

THE COURT: This is a mecranical
vay of doing it. I think they ha;e to be
given the chance. |

Any other thoughts, gentlemen, as t5
what you shodld do? |

MR. FITZGIBBONS: The only other
reason was, it had td do Qith the previous
agreements that were on record in regard to
holding dues in abeyance. ,

| THE COURT: I thought all the duss
had been paid over.‘

2., FITZGIBBOIS: Hol'In regaris to

Luxury Homes and some of these othéer peopble

that were macde by prior owners.

THE COURT: Well, I don't think Luxury
Homes should pay $6000 a year uwhatever it

is toward this community. That =ould be
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one-quarter of the revenues when nobody
is using it. On tﬁe other rand, nobodv
from Lux;ry Homes is using the facilities,
on thé other hand, I certainly “%hink soms
contribution should be made. I think they
should pay several hundred dollars, it
seems to m2 at least, but I'm not in a
ﬁosition to fix that, no one has asked me
to fix it and I'm not ib a Dosgg}on to
Fix if. I think we won't make aﬁy srovision
in court now, I think the piainéiff has <he
right to maks fair determinations and waivers
in that regard and I think the »nlaintiff
should take a look at the situation. I don't
think it makes any sense to get into any-
thing protracted because in the next two
years the plaintiff should take a fresh

:

look at that.

[}ncidentally, gentlemen, do you
think there's - I've allowed two vears here
because it takes a while, if something is
to be organized, it takes a whil=z éor it
to be organized and as I've indicated, what

I am really hoping is that we will have a

true community club ¢orporation that somebody

——— e
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will put together. And inat takes some
doing, takes a lot of work. Somaone is
going to have to become involved in doing
that and I hope that somebody witl. There

has to be a nhandful of community minded

' people who have the time and energy and

the skill to make it work if it'c to work
at all, So I hope you encourage Deople to
do that. I don't want people totget tre
igdea, well, it's two years so we}won‘t éo
anything for the next year, I'm ;llowing
two years to give them enough time to 2o
it, but somabody should start, somebo&y
shoulé be intsrested and if they are, <hez
ought to start trying to put this toga<ther
fasf] They'll need éome legal help. It
doesn't have to be you, but some lawyer

who works with these organizations and

sets them up and organizes them is goiﬁg to
have to heip them, Ideally it would be nice
if there were a few lawyers living therz
vih0o would do it for free or for z minim:
charge, that would be ideal. I don't krow

whether there are any who live in that

community, Are there any?

43
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IR, DOLAN: I'm hut‘sure that there
are.

THE COURT: What would really bhe
nice is if you had a couple of”lawyers,
couple of dbankers, couple of accountants,
couple of people with broad business exper-
ience who had a personal interest in

making it uork and they would put their

o

time in for nothing and maybe Work cut a
mortgage with the bznk and do tﬁe ;egal
work, that's what would really.be nice,
if they're available. If not, I'm sure four
or five hundred families there, fhere have
to be some people with a little enterprige
and get up and go who will trv to do some-
jhing.

Let me retura the exhibits. I will
initially return all the joint exhibits

to Mr. Fitzgibbons, I'm not sure they're &ll

his docum=nts but Mr. Fitzgibbons, vou

take them back and giQe ¥r. Dolan his
Share of thém and the defendant's exhikbits
will go to Hdr. Dolan and the plaintifii's
exhibit to #r. Fitzgobbons.

Thank you, zentlemsn. Thank vou

Cmvews e -
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45
very much. Let's see what havpens, I hope

some good comes from all this.
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is a true and accurate transcript of my stenographic

notes.
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